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Instruction No. 1

Members of the jury, the instructions I gave at the beginning of the trial and during the trial are still in effect. Now I am going to give you some additional instructions.
You have to follow all of my instructions - the ones I gave you earlier, as well as those I give you now. Do not single out some instructions and ignore others, because they are all important. This is true even though I am not going to repeat some of the instructions I gave you at the beginning of the trial.
You will have copies of the instructions I am about to give you now in the jury room. Remember, you have to follow all instructions, no matter when I give them, whether or not you have written copies.

Instruction No. 2

STATEMENT OF THE CASE-Negligence

I. PLAINTIFF'S  CLAIM

A. ISSUES

This case involves a motor vehicle accident that took place on or about September 10, 2012, at or near Highway 77 in Winslow, Dodge County, Nebraska when a tractor-trailer driven by Defendant Shawn Redding collided with a vehicle driven by Plaintiff Jonathan Cooper. Plaintiff Jeffrey Cooper was a passenger in the automobile operated by Jonathan and the two Plaintiffs are brothers. The Plaintiffs allege that the Defendant was negligent in the driving of his vehicle. The Plaintiffs also claim that they were injured as a result of the Defendant's negligence, and seek a judgment against the Defendant for their damages.
The Defendant admits that an accident took place on or about September 10, 2012, at or near Highway 77, but Defendant denies that he drove his vehicle negligently. Defendant further denies that such accident was the proximate cause of the injuries and damages claimed by the Plaintiffs and denies that the injuries and damages were of the nature, severity or extent alleged by the Plaintiffs.
B. BURDEN OF PROOF

Before the Plaintiffs can recover against the Defendant, the Plaintiffs must prove, by the greater weight of the evidence, each and all of the following:
1. That Defendant was negligent in one or more of the ways claimed by Plaintiffs;

a. Following the vehicle in front of him too closely;
b. Traveling at an excessive speed for the conditions existing;
c. Failing to keep a careful lookout.

2. That this negligence was the proximate cause of the collision;

3. That the collision was the proximate cause of the damage Plaintiffs are claiming; and

4. The nature and extent of that damage.


Ifthe Plaintiffs have not met this burden of proof, then your verdict must be for the Defendant. On the other hand, if the Plaintiffs have met this burden of proof, then you  must consider the Defendant's affirmative defenses.
II. DEFENDANT'S AFFIRMATIVE DEFENSES

A. ISSUES

In defense  of the Plaintiff  Jonathan  Cooper's claims, the Defendant  claims that Plaintiff Jonathan Cooper was negligent in one or more of the following ways:
1. Failing to activate a timely turn signal; and

2. Failure to exercise use of his brakes as a reasonably careful driver would do in the same situation.
The Plaintiff Jonathan Cooper denies that he acted negligently.

B. BURDEN OF PROOF

In connection with the Defendant's claim that Plaintiff Jonathan Cooper was negligent, the burden is on the Defendant to prove by the greater weight of the evidence both of the following:
(1) That the Plaintiff Jonathan Cooper was negligent in one or more of the ways claimed by the Defendant; and
(2) That this negligence  on the part  of the Plaintiff,  Jonathan  Cooper, was a proximate cause of his own damages and that of the damages of Jeffrey Cooper.
C. EFFECT OF FINDINGS

1. If the Plaintiffs  have not met their burden  of proof then your verdict  must be for the Defendant.

2. Ifthe Plaintiffs have met their burden of proof and the Defendant has not met his burden of proof, then your  verdict must be for the Plaintiffs and, using Instruction No. 18, you must determine the amount of damage suffered by the plaintiff.
3. If both the Plaintiffs and the Defendant have met their burdens of proof, then you must compare their negligence and you do that by completing Verdict Form No. I , which I will read to you at the end of these instructions.

Instruction No. 3

If you find the plaintiff, Jonathan Cooper, was damaged and that the plaintiff, Jonathan Cooper's damages were proximately caused by both the negligence of the plaintiff, Jonathan Cooper and the defendant, then you must determine to what extent the negligent conduct of each contributed to the damages of the plaintiff, Jonathan Cooper, expressed as a percentage of 100 percent.
If you find that both the plaintiff, Jonathan Cooper and defendant were negligent and that the plaintiff, Jonathan Cooper's negligence was equal to or greater than the negligence of the defendant, then the plaintiff, Jonathan Cooper, will not be allowed to recover.
If you find that both the plaintiff, Jonathan Cooper and defendant were negligent and that the defendant's negligence was greater than the negligence of the plaintiff, Jonathan Cooper, then the plaintiff , Jonathan Cooper, will be allowed to recover.
If the plaintiff, Jonathan Cooper, is allowed to recover, you will first determine the plaintiff, Jonathan Cooper's total damages without regard to its percentage or degree of negligence.

Instruction No. 4

You will have to decide whether certain facts have been proved by the greater weight of the evidence. A fact has been proved by the greater weight of the evidence, if you find that it is more likely true than not true. You decide that by considering  all of the evidence and deciding what evidence is more believable.
You have probably heard the phrase "proof beyond a reasonable doubt." That is a stricter standard than  "more likely true than not true." It applies in criminal cases, but not in this civil case; so put it out of your mind.


Instruction No. 5

A proximate cause is a cause that produces a result in a natural and continuous sequence, and without which the result would not have occurred.

Instruction No. 6

Negligence is doing something that a reasonably careful person would not do under similar circumstances, or failing to do something that a reasonably careful person would do under similar circumstances.

Instruction No. 7

Drivers are negligent if they do something a reasonably careful driver in the same situation would not have done, or fail to do something  a reasonably careful driver in the same situation would have done.
For example, drivers are negligent if they fail to see or hear those things that would have been seen or heard by a reasonably careful driver in the same situation. They are also negligent if they fail to keep their vehicles under such control as a reasonably careful driver would have, in the same situation.
Reasonably careful drivers take into consideration such facts as their own speed, the condition of their vehicle, the condition of the road, the presence of snow, frost, fog, mist, smoke, et cetera, the presence of other vehicles, pedestrians, or objects, and any other factors that affect driving conditions.

Instruction No. 8

It is claimed that a statute was violated. If you find that it was, that does not necessarily prove negligence. The violation of a statute is evidence that you may consider, along with all of the other facts and circumstances in the case, in deciding whether or not there was any negligence.

Instruction No. 9


The Nebraska statutes that apply to this case provide:

1. Drivers shall not follow other vehicles more closely than is reasonable and prudent, and such drivers shall have due regard for the speed of such vehicles they are following and the traffic upon the roadway and the condition of the roadway.
2. No person shall  drive  at  a  speed greater  than  is  reasonable  and  prudent  under the  conditions  and  having  regard  to  the  actual  and  potential hazards then existing.
3. Drivers may not tum off of a highway unless it is reasonably safe to do so and they have used a tum signal to indicate their intention to tum. This signal must be given continuously for at least the last one hundred feet before the tum.
4. Unless there is no opportunity to do so, drivers must not  stop or suddenly decrease their speed without first signaling to the driver immediately to the rear their intention to do so by a signal of intent to tum continuously for at least the last one hundred feet traveled by the vehicle before turning.

Instruction No. 10

A person may assume that every other person will use reasonable care and will obey the law until the contrary reasonably appears.

Instruction No. 11

There are two kinds of evidence, direct and circumstantial. Direct evidence is  either physical evidence of a fact or testimony by someone who has first-hand knowledge of a fact by means of his or her senses. Circumstantial evidence is evidence of one or more facts from which another fact can logically be inferred. The law makes no distinction between these two kinds of evidence. A fact may be proved by either direct evidence or circumstantial evidence or both.

Instruction No. 12

In deciding what the facts are, you may have to decide what testimony you believe and what testimony you do not believe. You may believe all of what a witness said, or only part of it, or none of it.
You may consider a witness's intelligence; the opportunity the witness had to see or hear the things testified about; a witness's memory, knowledge, education, and experience; any reasons a witness might have for testifying a certain way; how a witness acted while testifying; whether a witness said something different at another time; whether a witness's testimony sounded reasonable; and whether or to what extent a witness's testimony is consistent with other evidence you believe.
In deciding whether to believe a witness, remember that people sometimes hear or see things differently and sometimes forget things. You will have to decide whether a contradiction is an innocent misrecollection, or a lapse of memory, or an intentional falsehood; that may depend on whether it has to do with an important fact or only a small detail.

Instruction No. 13

A witness who has special knowledge, skill, experience, training, or education in a particular area may testify as an expert in that area. You determine what weight, if any,  to give to an expert's testimony just as you do with the testimony of any  other  witness.  You should consider the expert's credibility as a witness, the expert's qualifications as  an  expert, the sources of the expert's  information,  and the  reasons  given for any opinions expressed by the expert.

Instruction No. 14


The parties have stipulated - that is, they have agreed - to certain facts in this case. You should, therefore, treat those facts as having been proved. Those facts include the following:
1. This case arises out of a motor-vehicle accident (hereinafter referred to as the "collision") that occurred on September 10, 2012 on Highway 77 in Winslow, Nebraska.
2. On September 10, 2012, Plaintiff Jonathan Cooper was operating a passenger vehicle in a southerly direction on Highway 77 in Winslow, Nebraska and Plaintiff Jeffrey Cooper was a passenger in that vehicle.
3. On September 10, 2012, Defendant Shawn Redding was operating a tractor and trailer in a southerly direction on Highway 77 in Winslow, Nebraska and that tractor and trailer collided with the rear of the vehicle being operated by Plaintiff Jonathan Cooper.

Instruction No. 15


Certain charts and summaries were admitted in evidence. You may use those  charts and summanes as evidence, even  though  the  underlying  documents  and  records  are  not here.

Instruction No. 16

There is evidence that both plaintiffs had prior neck and back pain prior to September 10, 2012, the date of the accident. The defendant is liable only for any damages that you find to be proximately caused by the accident.

Instruction No. 17

There is evidence before you from life expectancy tables.  This evidence may assist you in determining probable life expectancy.  This is only an estimate based on average experience. It is not conclusive.  You should consider it along with any other evidence on probable life expectancy, such as evidence of health, occupation, habits and the like.





Instruction No. 18

If you return a verdict for the plaintiffs, then you must  decide how much money will fairly compensate the plaintiffs for their injuries. I am about to give you a list of the things you may consider in making this decision. From this list, you must only consider those things you decide were proximately caused by defendant's negligence:
1. The nature and extent of the injury, including whether the injury is temporary or permanent and whether any resulting disability is partial or total;
2. The  reasonable  value  of  the  medical  (hospital,  nursing,  and  similar)  care  and supplies reasonably needed by and actually provided to the plaintiffs;
3. The  physical  pain  and  mental  suffering  the  plaintiffs  have  experienced  and  is reasonably certain to experience in the future.
Remember, throughout your deliberations you must not engage in any speculation, guess, or conjecture and you must not award any damages by way of punishment or through sympathy.

Instruction No. 19

If you decide that the plaintiff is entitled to recover damages for any future losses, then you must reduce those damages to their present cash value. You must decide how much money must be given to the plaintiff today to compensate him fairly for his future losses.

Instruction No. 20

The law forbids you to return a verdict determined by chance. You may not, for instance, agree in advance that each juror will state an amount to be awarded in damages, that all of those amounts will be added together, that the total will be divided by the number of jurors, and that the result will be returned as the jury's verdict. A verdict determined by chance is invalid.

Instruction No. 21

During the trial I have ruled on objections to certain evidence. You must not concern yourselves with the reason for such rulings since they are controlled by rules of law.
You must not speculate or form or act upon any opinion about how a witness might have testified in answer to questions which I rejected during the trial, or upon any subject matter to which I forbade inquiry.
In coming to any conclusion in this case, you must be governed by the evidence before you and by the evidence alone. You may not indulge in speculation, conjecture or inference not supported by the evidence.
The evidence from which you are to find the facts consists of the following: (1) the testimony of the witnesses; (2) documents and other things received as exhibits; (3) any facts that have been stipulated-that is, formally agreed to by the parties; (4) Any facts that have been judicially  noticed-that is, facts I say you must accept as true even without other evidence.
The following things are not evidence: ( 1) statements,  comments,  questions  and arguments by lawyers for the parties; (2) objections to questions; (3) any testimony I told you to disregard; and (4) anything you may have seen or heard about this case outside the courtroom.

Instruction No. 22

Throughout the course of the trial you have been allowed to take notes of the testimony. You may take your notes into the jury room for use in your deliberations. Remember, however, your notes are not evidence. The courtroom deputy is charged with the task of keeping the official record of all exhibits received into evidence during the trial. At the close of trial, she will deliver all exhibits you are to consider in your deliberations.
Your notes should be used only as aids to your memory. You should not give your notes precedence over your independent recollection of the evidence. You should rely on your own independent recollection of the proceedings, and you should not be influenced by the notes of other jurors. Your notes are not entitled to any greater weight than each juror's recollection or impression of the testimony given during this trial. After you have reached a verdict, your notes will be destroyed.


Instruction No. 23

There are rules you must follow when you go to the jury room to deliberate and return with your verdict.
First, you will select a foreperson. That person will preside over your discussions and speak for you here in court.
Second, it is your duty, as jurors, to discuss this case with one another in the jury room. You should try to reach agreement, if you can do this without going against what you believe to be the truth, because all jurors have to agree on the verdict.
Each of you must come to your own decision, but only after you have considered all the evidence, discussed the evidence fully with your fellow jurors, and listened to the views of your fellow jurors.
Do not be afraid to change your mind if the discussion persuades you that you should. But, do not come to a decision just because other jurors think it is right, or just to reach a verdict. Remember you are not for or against any party. You are judges -judges of the facts. Your only job is to study the evidence and decide what is true.
Third, if you need to communicate with me during your deliberations, send me a note signed by one or more of you. You may call my staff at 402-661- 7343 to inform a member of my staff that you have a note for me. I will answer you as soon as I can, either in writing or here in court. While you are deliberating, do not tell anyone - including me - how many jurors are voting for any side.
Fourth, your verdict has to be based only on the evidence and on the law that I have given to you in my instructions. Nothing I have said or done was meant to suggest what I think your verdict should be. The verdict is entirely up to you.

Fifth, if you do not agree on a verdict by 5:00 p.m., today you may separate and return for further deliberation at 9:00 a.m. on February 2, 2017. You may separate for noon meals whenever you choose. If you do separate, then during the time that you separate, you are not allowed to discuss this case with anyone, even another juror.
Sixth, in the jury room, you will have these Instructions, the exhibits in this case and the forms on which you are to record your verdict.
Finally, the verdict forms are your written decision in this case. You will take these forms to the jury room, and when you have all agreed on the verdicts, your foreperson will fill in the forms, sign and date them, and tell the courtroom deputy, Ms. McFarland or call my chambers at 402-661-7343 and tell whoever answers the telephone that you have a verdict and are ready to return to the courtroom.

This case is submitted to you at \J\ a \ f m. at which time your deliberations are deemed to commence.
Dated this _I _ day of February, 2017.
b: :;}J)ex
Susan M. Bazis
United States Magistrate Judge


VERDICT FORM No. 1- Jonathan Cooper

1. Do you find from a greater weight of the evidence that the plaintiff,  Jonathan Cooper, has met his burden of proof?
ANSWER-----
2. Ifyou answered ''No" to question number  1, date and sign the verdict form and return it to the court. Ifyou answered "Yes" to question number  1, then continue to question number 3.
3. Do you find by greater weight of the evidence that the defendant, Shawn Redding, has met his burden of proof?
ANSWER -----
4. If you answered "Yes" to question number 3, then continue to question number 5.

If you answered "No" to question number 3, then continue to question number 8.

5. State the percent, if any, of the negligence of each of the parties:

a. What percent, if any, of the negligence was Defendant Shawn Redding's?

---%

b. What percent, if any, of the negligence was Plaintiff Jonathan Cooper's?

---%

The total negligence must add up to 100%. TOTAL = 100%

6. Ifthe negligence of the plaintiff equals 50% or more, then you must return a verdict for the defendant. Date and sign the verdict form and return it to the court.
7. Ifthe negligence of the plaintiff is less than 50%, then continue to question number 8.

8. State the amount of Jonathan Cooper's damages, if any. $	_

The amount of money that will actually be awarded to the plaintiff, Jonathan Cooper, is not the total amount of damage you have listed above. The amount of money the plaintiff, Jonathan Cooper, will receive will be figured by the judge as follows: Once you  have  returned  your verdict, the judge will take the figure you have entered as the total amount of plaintiff, Jonathan Cooper's damage and reduce it by the percentage of the negligence you have attributed to the plaintiff, Jonathan Cooper.  That amount  is the amount of money that  will be awarded to the plaintiff, Jonathan Cooper. In other words, if the plaintiff, Jonathan  Cooper's  negligence  was X%, then the judge will reduce the plaintiff, Jonathan Cooper's total damages by X%, and the remainder will be awarded to the plaintiff, Jonathan Cooper.
Dated	, 2017.
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VERDICT FORM NO. 2-Jeffrey Cooper

1. Do you find from a greater weight of the evidence that the plaintiff,  Jeffrey Cooper, has met his burden of proof?
ANSWER -----
2. Ifyou answered "No" to question number 1, date and sign the verdict form and return it to the court. Ifyou answered "Yes" to question number 1, then continue to question number 3.
3. State the amount of Jeffrey Cooper's damages, if any. $----
The amount of money  the plaintiff,  Jeffrey  Cooper, will  receive  will be figured by the judge based on the percentage of fault found in Verdict Form No. 1.

Dated -------


Foreperson

, 2017.



	



	



	



	



	
image1.png




