IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEBRASKA

)
)

Plaintiff, g 4: CcV
)

V. g

) VEDI ATI ON REFERENCE ORDER
) ( APPROVED MEDI ATOR

Def endant . ) CASE NOT STAYED)

~In accordance with the court's general orders on court-annexed
medi ation and the Mediation Plan for this district(“Plan”), and after
consultation with the parties,

| T 1S ORDERED

1. This case is referred for nediation to

2. Except as otherw se provided herein, all parties and their
counsel and any insurance conBany having an interest shall attend al
medi ati on sessions schedul ed by the nediator. At |east one person for each
party and i nsurance conpany shall have full settlenment authority.! Such

This requires the physical presence of the client or if a
corporate, governnental, or organizational entity, a representative of
the client who has both full settlenent authority and the realistic
freedomto exercise it wthout negative consequences. Any insurance
conmpany that is contractually required to defend or pay danages or which
has a subrogation interest nust also have a representative present with
full settlenent authority. "Full settlement authority" nmeans: (a) for a
defendant, the representative must have final authority, in the
representative's own discretion, to pay a settlenent anount up to
plaintiff's [ast prayer, or up to plaintiff's |ast demand, whichever is
lower; (b) for a plaintiff, such representative nust have fina
authority, in the representative's own discretion, to authorize dismssa
of the case with prejudice, or to accept a settlenent anmount down to
defendant's last offer; (c) for a client which is controlled by a group
like a board of directors or a clainms conmittee, the representative nust
have authority to settle for the group as descri bed above; (d) for an
i nsurance conpany with a defense or indemity obligation, the
representative nust have final authority to conmt the conmpany to pay, in
the representative's own discretion, an anount up to the plaintiff's |ast
demand or the limts of the policy, whichever is lower; (e) for an
i nsurance conpany with a subrogation interest in the recovery of a party,
the representative nust have final settlenent authority to commt the




te in

persons and entities are further ordered to prepare for and participﬁ
tn.

the nmediation in accordance wwth the Plan and in objective good fai
3. In preparing for the nediation, counsel shall:

a. Confer with their clients to assure conpliance with
paragraph 2 and 4 of this order;

b. Confer with opposing counsel to:

i Di scl ose and resol ve any problematic circunstances that
m ght give rise to a contention of |ack of full _

o settl| enment authorltY or a lack of objective good faith;

i1. Exchange proposals tfor settlenent, in accordance with
paragraph 4, bel ow, and

C. Submt to the nmediator a brief (no nore than four pages)
summary of the case, the client's attitude toward
settlenment, the history of the parties' prior settlenent
negotiations, the client's reasons, other than nnnez, to
seek settlenent, and any other materials requested by the
medi ator, such as discovery materials and/or case citations.
A copy need not be given opposing counsel.

4. Prior to the nediation counsel shall exchange proposals for
settlement and discuss their clients' respective ainms in settlement. |If,
as a result of such discussions, counsel for any party is of the view that
the parties' positions and interests are so divergent that settlenent of
the dispute is not realistically possible, counsel shall seek a tel ephone
conference with the undersigned and opposi ng counsel to determ ne whether
the nmedi ati on should be cancelled. Such telephone conference shall be
arranged in sufficient tinme to avoid the incurring of expenses by the
parties, representatives, and counsel in attending the nediation session,
ordinarily at |east three working days before the nediation session. Even
if the nmediation is cancelled, the parties may be responsible for expenses
then incurred by the nediator in accordance wth paragraph 7, bel ow

5. The parties and counsel are rem nded that the court may inpose
sanctions, including dismssal of a claimor defense, nonetary sanctions,
or such other sanctions as may be authorized by Fed. R Cv. P. 16(f),
shogl? sugh persons or entities fail to conply with this order in objective
good faith.

conpany to settle, in the representative's own discretion, by disnissa
of the interest with prejudice, or to accept a settlenent anmount down to
t he opponent's | ast offer, whichever is |ower. The purpose of this
provision is to have at | east one person present for each party who has
both the authority to exercise his or her own discretion and the
realistic freedomto exercise such discretion without negative
conseguences, to settle the case at the nediation w thout consulting
soneone el se who i s not present.




6. Any objection to this order shall be filed within seven working
days, and shall conply with paragraph 3(f) of the Plan. A copy shall be
served on the nedi ator

7. The cost of the nediation shall be borne b¥ the parties to the
medi ation at the rate established bY_the medi at or. he medi ator may charge
the parties a non-refundabl e scheduling fee not to exceed $75.00 per party,
whi ch shall be credited against the eventual fee for the nediation. n the
event this order is withdrawn for reasons other than the sustaining of an
objection filed pursuant to the Plan, after the nedi ator has expended
resources to schedule a nediation, the scheduling fee may be retained bY
the nmediator. Unless otherwi se agreed, the plaintiff or plaintiffs sha

pay one-half of the nmediation fee, and the defendant or defendants shal

pay one-half of the fee. The parties shall arrange with the nediator to
determ ne and pay the nmediation fee before, at, or within five working days
after the nmediation session, or, in the case of a cancelled nediation,
wthin thirty days folIOMAnP_the_canceI!atlon. |f a party is unable to pay
the costs of nediation, apP ication to incur such expenses, to be

rei nbursed fromthe Federal Practice Fund nmust be filed before the

medi ati on session. Procedures and anmpbunts are described in NEGenR 1.2(i),
the Medi ati on Pl an, Para%raph 3(b), and the CGuidelines for Adm nistration
of the Federal Practice Fund, Paragraphs IIl. A, VI. E and VI. G

Judgnment for the nediator may be entered for paynent of fees or expenses,
whet her or not the nediation is successful, wthout advance notice if fees
or expenses are not tinely paid.

_ 8.  Pending conpletion of the nediation, all activity in this case
(i ncluding conpliance with all deadlines in the progression orders,
responses to discovery and pendi ng notions, and attendance at pretrial or
ot her schedul ed conferences? shal [ proceed in accordance with the extant
progressi on order.

9. Pursuant to Ceneral Order 2005-21, all ﬁending notions are hereby
denied, without prejudice to their refiling in the event the nediation is
not successful.

10. The Cderk shall bring this file to the attention of the
under si gned after one hundred ?100% days or when notified that the
nmedi ati on has been conpl et ed, whichever first occurs.

11. The Cerk is directed to provide a copy of this order to al
counsel of record and unrepresented parties, and to the nediator designated
above, enclosing with the latter a copy of the relevant pleadings and the
d?cket sgeet for this case which lists the nanes of the parties and counse
of record.

DATED this __ day of , 200 _.

BY THE COURT:

! |gavid L”P.ie§ter L
(03/ 06)



